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§26.50

§26.50 Initial decision.

(a) The ALJ shall issue an initial de-
cision based only on the record, which
shall contain findings of fact, conclu-
sions of law, and the relief granted.
The ALJ’s initial decision shall not be-
come effective unless it becomes or is
incorporated into final agency action
in accordance with §26.50(c) or §26.52(1).

(b) The ALJ shall serve the initial de-
cision on all parties within 60 days
after either the close of the record or
the expiration of time permitted for
submission of posthearing Dbriefs,
whichever is later. The ALJ may ex-
tend the 60-day period for serving the
initial decision in writing for good
cause. The initial decision shall inform
the parties that, if provided for and
consistent with Departmental regula-
tions, any party may request, in writ-
ing, Secretarial review of the deter-
mination within 30 days after the ALJ
issues the initial decision, in accord-
ance with §26.52 of this part. The deter-
mination shall include the mailing ad-
dress, facsimile number, and electronic
submission information to which the
request for Secretarial review should
be sent. A request for Secretarial re-
view may be made by mail, delivery,
facsimile, or electronic submission.

(c) If no appeal is timely filed with
the Secretary or designee, the initial
decision shall become the final agency
action.

§26.51 Interlocutory rulings.

(a) Interlocutory rulings by the ALJ. A
party seeking review of an interlocu-
tory ruling shall file a motion with the
ALJ within 10 days of the ruling re-
questing certification of the ruling for
review by the Secretary. Certification
may be granted if the ALJ believes
that:

(1) It involves an important issue of
law or policy as to which there is sub-
stantial ground for difference of opin-
ion; and

(2) An immediate appeal from the
order may materially advance the ulti-
mate termination of the litigation.

(b) Petition for review. Any party may
file a petition for review of an inter-
locutory ruling within 10 days of the
ALJ’s determination regarding certifi-
cation.
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(c) Secretarial review. The Secretary,
or designee, shall review a certified
ruling. The Secretary, or designee, has
the discretion to grant or deny a peti-
tion for review from an uncertified rul-
ing.

(d) Continuation of hearing. Unless
otherwise ordered by the ALJ or the
Secretary, or designee, the hearing
shall proceed pending the determina-
tion of any interlocutory appeal, and
the order or ruling of the ALJ shall be
effective pending review.

§26.52 Appeal to the Secretary.

(a) General. Either party may file
with the Secretary an appeal within 30
days after the date that the ALJ issues
an initial decision. The Secretary or
the Secretary’s designee may extend
the 30-day period in his or her sole dis-
cretion, for good cause.

(b) Brief in support of appeal. The ap-
peal shall be accompanied by a written
brief, not to exceed 15 pages, specifi-
cally identifying the party’s objections
to the initial decision or order of the
ALJ and the party’s supporting reasons
for any objections. The appealing party
may request leave to file a brief in ex-
cess of 15 pages for good cause shown.
Alternative proposed findings and con-
clusions, if any, may be appended as an
exhibit.

(c) Briefs in opposition. Any opposing
party may submit a brief in opposition
to the appeal, not to exceed 15 pages,
within 20 days of the date a copy of the
appeal and accompanying brief were re-
ceived. The opposing party may re-
quest leave to file a brief in excess of 15
pages for good cause shown. The brief
in opposition shall specifically state
the opposing party’s reasons for sup-
porting the ALJ’s determination or
taking exceptions to any part of the
ALJ’s determination.

(d) Extensions and additional briefs.
The Secretary or Secretary’s designee
may extend the deadlines or page limi-
tations set forth in paragraphs (b), (c),
and (d) of this section, in his or her
sole discretion. The Secretary may also
permit the filing of additional briefs, in
his or her sole discretion.

(e) Forwarding of the record. Upon re-
quest by the Office of the Secretary,
the ALJ shall forward the record of the

270



Office of the Secretary, HUD

proceeding to the Secretary or des-
ignee.

(f) Personal appearance. There is no
right to appear personally before the
Secretary or designee.

(g) ALJ decisions upon failure to pros-
ecute or defend. There is no right to ap-
peal any decision issued by an ALJ in
accordance with §26.37(d) of this part.

(h) Objections not raised before ALJ. In
reviewing the initial decision, the Sec-
retary or designee shall not consider
any objection that was not raised be-
fore the ALJ, unless a demonstration is
made of extraordinary circumstances
causing the failure to raise the objec-
tion.

(1) Evidence considered. The Secretary
or designee shall consider only evi-
dence contained in the record for-
warded by the ALJ. However, if any
party demonstrates to the satisfaction
of the Secretary or designee that addi-
tional evidence not presented at the
hearing is material and that there were
reasonable grounds for the failure to
present such evidence at the hearing,
the Secretary or designee shall remand
the matter to the ALJ for reconsider-
ation in light of the additional evi-
dence.

(j) Ex parte communications. The pro-
hibitions of ex parte communications
in §26.33 shall apply to contacts with
the Secretary or designee.

(k) Relief. The Secretary or designee
may affirm, modify, reduce, reverse,
compromise, remand, or settle any re-
lief granted in the initial decision. The
Secretary or designee shall consider,
and include in any final determination,
such factors as may be set forth in ap-
plicable statutes or regulations.

(1) Decision—(1) Generally. Where a
Secretarial appeal has been timely
made, the Secretary, or designee, shall
issue a written determination within 30
days after receipt of the brief in opposi-
tion, if any, and shall serve it upon the
parties to the hearing. The Secretary,
or designee, may extend the time in
which a written determination must be
issued by an additional 60 days for good
cause shown in a written justification
issued to the parties. The written deci-
sion of the Secretary shall be the final
agency action. If the Secretary, or des-
ignee, does not act upon the appeal of
an initial decision within 90 days of

§26.56

service of the appeal, then the initial
determination shall be the final agency
action.

(2) Ezxception for cases brought under
the Program Fraud Civil Remedies Act.
Where a Secretarial appeal has been
timely made in a case brought under
the Program Fraud Civil Remedies Act,
the Secretary, or designee, shall issue a
written determination within 30 days
after receipt of appeal and shall serve
it upon the parties to the hearing. The
written decision of the Secretary shall
be the final agency action. If the Sec-
retary, or designee, does not act upon
the appeal of an initial decision within
30 days of service of the appeal, the ini-
tial decision shall become final and the
Respondent will be served with a state-
ment describing the right to seek judi-
cial review, if any.

§26.53 Exhaustion of administrative
remedies.

In order to fulfill the requirement of
exhausting administrative remedies, a
party must seek Secretarial review
under §26.52 prior to seeking judicial
review of any initial decision issued
under subpart B of this part.

§26.54 Judicial review.

Judicial review shall be available in
accordance with applicable statutory
procedures and the procedures of the
appropriate federal court.

§26.55 Collection of civil penalties and
assessments.

Collection of civil penalties and as-
sessments shall be in accordance with
applicable statutory provisions.

§26.56 Right to administrative offset.

The amount of any penalty or assess-
ment that has become final under
§26.50 or §26.52, or for which a judg-
ment has been entered after action
under §26.54 or §26.55, or agreed upon in
a compromise or settlement among the
parties, may be collected by adminis-
trative offset under 31 U.S.C. 3716 or
other applicable law. In Program Fraud
Civil Remedies Act matters, an admin-
istrative offset may not be collected
against a refund of an overpayment of
federal taxes then or later owing by the
United States to the Respondent.
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